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Introduction

The Chesapeake Bay Nutrient Credit Exchange Program legislation enacted in 2005 establishes a nutrient credit exchange program for point sources within the Chesapeake Bay watershed.  In order to maintain the total nutrient loading (nitrogen and phosphorus) limits established by the State Water Control Board in each of the Chesapeake Bay tributary basins, new or expanded facilities that discharge nutrients must offset additional nitrogen and phosphorus loads. There are four options for obtaining offsets/credits established by the Code (§62.1-44.19:15 B.):

1. Acquisition of offsets/credits from another point source in same tributary

2. Acquisition of offsets/credits from nonpoint source reductions which are greater than required by federal or state law or needed to meet the tributary strategies and located within the same tributary

3. Allocations obtained by other means approved by DEQ

4. Payments into the Water Quality Improvement Fund (WQIF) under certain conditions

This paper proposes a framework for determining eligible offsets from agricultural lands, developed lands and land conversions.  

The Code of Virginia requires that offsets cannot be generated from practices unless they are “beyond those already required by or funded under federal or state law, or Virginia Tributaries strategies plans.” (Section 62.1-44.19:15 B. 1. b.)  Therefore, the framework proposed in this paper seeks to set baseline levels sufficient to meet the requirements of the Code.

SECTION I:  FRAMEWORK FOR GENERATING OFFSETS FROM AGRICULTURAL LANDS

A. Overview:  

The approach outlined in this section is a baseline best management practice (BMP) based implementation approach that will require the establishment of specific BMPs prior to generating offsets.  Under this approach, a suite of conservation practices must be in place before offsets can be generated from an agricultural operation.  Offsets would then be generated by practices, or enhancements to existing practices, that go beyond the proposed baseline.   

B. Proposed Baseline Agricultural Conservation Practices and Practices Beyond Baseline for offsets/credits

The following baseline conservation practices are proposed on agricultural lands where applicable to the agricultural operation, and if properly implemented, are presumed to achieve the tributary strategy levels of implementation.

· Conservation Tillage

· Cover Crops 

· Livestock stream exclusion

· Nutrient Management

· Riparian buffer

· Permanent Vegetative Cover on Critically Eroding Areas
 

The following are descriptions of the baseline practices and the enhancements to those practices that would be available to generate offsets or credits.

Practice: Conservation Tillage

Baseline – Implementation of a minimal tillage system that results in an average crop residue cover of 30% over the expected crop rotation or the use of a minimal tillage system utilized such as ridge till, mulch till, or strip till. 

Beyond Baseline – Implementation of a continuous no till system meeting the specifications of the DCR cost share manual of a minimum of 60% residue cover on all of the acreage utilized to calculate the reduction or compliance with DCR cost share practice SL 15A.

Practice: Cover Crop

Baseline – Planting small grain cover crops to meet the required standard planting date and other specifications for DCR cost share practice SL-8B
 with limited nutrient application to cover crop to sustain cover crop growth and uptake.

Beyond Baseline – Planting a small grain cover crop to meet the early planting date and other specifications for DCR cost share practice SL – 8B.  No nutrient application to the cover crop.  Planting of small grain crop following annual legume in crop rotation.

Practice: Livestock Stream Exclusion 

Baseline – Exclusionary fencing to restrict livestock access to streams with alternative watering sources provided and allowance for hardened stream crossings with a minimum riparian buffer establishment width of 35 feet.

Beyond Baseline – Exclusionary fencing to restrict livestock access to streams with alternative watering sources provided and allowance for hardened stream crossings and establishment of a streamside vegetative buffer of greater than 35 feet width.  Offsets may be generated for the width of buffer beyond 35 feet.  Practice must meet DCR cost share practice WP- 2
 specifications. 

Practice:  Nutrient Management

Baseline:  Implementation of a nutrient management plan written by a certified nutrient management planner and that meets the standards set in the Department of Conservation and Recreation’s Nutrient Management Training and Certification Regulations, 4 VAC 5-15-10 et seq.

Beyond Baseline:

1. Implementation of a minimum 15% reduction in nitrogen rates from the quantity recommended in the nutrient management plan. (This practices is often referred to as “yield reserve.”  

2. Implementation of a precision agriculture system for nutrient management application to include the use of a GPS system, yield maps and variable application rate controllers on equipment to ensure precision nutrient applications consistent with a nutrient management plan within each subfield management zone.  

Practice: Riparian Buffer

Baseline – Maintenance of a minimum width vegetative buffer on pasture and cropland of at least 35 feet in accordance with Natural Resource Conservation Service (NRCS) standards. In “Tidewater Virginia” (those counties, cities and towns which must comply with the Chesapeake Bay Preservation Act (CBPA)) additional buffer width may be required to meet applicable CBPA requirements.

Beyond Baseline - Establishment of a vegetated riparian buffer on pasture and cropland exceeding 35 feet and meeting NRCS standards or newly established forested buffers of a 

minimum average width of 35 feet. In “Tidewater Virginia” widths must extend beyond CBPA requirements.  Offsets may be generated for the width of buffer beyond the minimum required.

C. Implementation Process for Agricultural Offsets
The following standards are proposed for determining eligible operations:

· The agricultural operation and all contiguous acres under the control of the farm operator proposed for participation in the offset/credit program within “Tidewater Virginia” are in compliance with the applicable provisions of the Chesapeake Bay Preservation Act.

· All applicable baseline BMPs must be installed on all contiguous acres within an agricultural operation under the control of the farm operator before allowing any reductions for individual practices beyond baseline for offsets/credits.

· Offsets may be generated by an agricultural producer for practices previously installed on the agricultural operation as long as the baseline practices are currently in place and properly maintained and managed to applicable (state or NRCS) specifications.  

· Once applicable offsets/credits are identified for individual agricultural operations, the permittee must verify the offsets/credits on a form developed jointly by DCR/DEQ and submitted for certification by DEQ.  

· Applicable offsets/credits will become part of a point source facility’s NPDES permit. The permittee will be responsible to provide annual verification, acceptable to DEQ that the baseline BMP practices are functioning according to applicable standards and specifications. 

SECTION II:  FRAMEWORK FOR GENERATING OFFSETS FROM DEVELOPED LANDS
A. Overview

Determination of a baseline for developed lands needed to meet the tributary strategy and other state and federal laws and permits is more complicated and complex than agricultural lands due to more extensive regulatory requirements and the wide variety of land uses in developed areas.  This situation makes a BMP baseline approach such as that used for agricultural lands less appropriate for development lands.  

Therefore, instead of a strict BMP baseline, a “programmatic baseline” is recommended as a baseline that must be in place prior to generating offsets from developed lands in a given

locality.  Under this framework, offsets could be generated only in those localities that meet the proposed programmatic baseline as follows
:

· Jurisdiction’s program must be determined by DCR to be consistent with the erosion and sediment control law (ESC)

· Jurisdiction’s program must be determined by DCR to be consistent with applicable stormwater management program (SWM)

· Jurisdiction must be in compliance with applicable Municipal Separate Storm Sewer (MS4) permit requirements
· Jurisdictions within the statutorily defined “Tidewater Virginia” must be found consistent with Chesapeake Bay Preservation Act (CBPA) requirements.

B. Offset Generation from Developed Lands

· Implementation of urban nutrient management programs with the permittee certifying nitrogen and phosphorus loading reductions subject to verification by DEQ.

· Enhancement of existing retention and detention stormwater basins provided such basins are functioning as designed and approved by the local authority.  Over-sizing of retention basins to increase the volume of water held will not be considered an enhancement of an existing BMP.  The permittee must certify loading reductions subject to verification by DEQ.

· Impervious cover reduction in existing urban areas and installation of stormwater controls with reduction estimates certified by the permittee subject to verification by DEQ.

· Urban stormwater and watershed retrofit projects in existing developed areas that provide for enhanced stormwater management, stream restoration and load reductions with permittee certification of reductions subject to verification by DEQ.

· Wetland restoration projects, beyond any required by state or federal law, that create new wetlands or enhance the pollutant reduction capabilities of existing wetlands with certifications by the permittee of estimated reductions subject to verification by DEQ.

· Shoreline stabilization or restoration activities that result in nutrient reductions with reductions certified by the permittee subject to verification by DEQ.

· Retrofit of existing septic systems with nutrient removal capacity with reductions certified by the permittee subject to verification by DEQ.

C.  Implementation for Developed Lands Offsets

· DCR will inform DEQ regarding compliance status of individual localities with applicable ESC, CBPA, SWM and MS4 requirements and frequently update this 

information.  Permittees seeking offsets can review this information to determine if baseline requirements are met within a locality.

· Once primary locality baseline requirements are met, permittees needing offsets/credits must verify that the practices/programs proposed as offsets/credits exceed the baseline requirements and submit the proposed offset/credits to DEQ for certification.  

· DEQ and DCR will jointly develop verification procedures for developed lands offset/credit applications submitted by permittees and certify on a registration form developed jointly by DCR/DEQ the level of offsets/credits attributable to a proposed application. 

·  In certifying allowable offsets/credits, DCR will estimate the reductions from the proposed practices or programs and then will apply a strategy allocation reduction factor (SARF) to the estimated reductions to address the portion of the practices/programs which are needed to meet the tributary strategies and that which can be considered to be above the requirements of the tributary strategies.  As the tributary strategy input deck calls for BMP practices to be installed and maintained on 74% of urban/suburban lands, the SARF will be a multiplier of  .26 of the reductions generated, with .74 of the reductions attributable to meeting the requirements of the tributary strategy.   

· The permittee will be responsible to provide annual verification, acceptable to DEQ, that the BMP offsets are in place and functioning according to applicable standards and specifications or the standards established for program level practices developed by DCR.  Practices generating offsets/credits must be maintained for the duration of the permit period.

SECTION III:  FRAMEWORK FOR OFFSET GENERATION FROM LAND CONVERSION

A.  Overview

Land conversion practices which result in a reduction of pollutant loadings from the previous land use could also be considered an eligible area for nutrient offsets.  Many land conversion practices have already been accounted for as part of projected land use loadings for 2010 versus 2002 land uses and as part of the reductions necessary for achievement of the tributary strategies. These include conversion of agricultural and urban lands to riparian buffers, reforestation of agricultural, urban and mixed open lands, conversion of agricultural land uses to urban land uses, conversion of agricultural and other lands to wetlands.  A critical component to any such actions is determination of definable nutrient reductions achieved through the conversion.

B. Land Conversion offsets/credits Administrative Procedures 

· All conversions proposed for offsets/credits must certify nutrient reductions for verification by DEQ.

· In determining nutrient reductions from conversions, the existing land use loading should be based on optimum BMP controls being installed for that land use so that inflated load 

reduction estimates from the conversion are not generated if the existing land use is not meeting baseline requirements.  This would, in effect, mean that the land proposed for conversion meet “tributary strategy requirements” as required by the Code.

· Load reductions generated must be consistent with loading assumptions utilized within the Chesapeake Bay Program watershed model.

· Land conversion of existing developed lands to less intensive uses such as forest or parkland are eligible for offsets with verification by the permittee estimated reduction in loadings subject to certification by DEQ.  Converted land must be protected by permanent easement or fee simple purchase.  Converted land must meet baseline practices described in this paper for agricultural and developed lands. 

· The permittee will verify and DCR will review proposals for land conversion practices and certify acceptable credits/offsets on a form developed jointly by DCR/DEQ. 

� This practice is incorporated as a baseline practice, however there is no corresponding “beyond baseline.”


�  Specifications for SL-8B can be found at:  � HYPERLINK "http://192.206.31.57/agbmpman/toc.pdf" ��http://192.206.31.57/agbmpman/toc.pdf� (Virginia Agricultural BMP Manual)


� Specifications for WP – 2 can also be found in the BMP manual referenced above


� Determinations by DCR will be based on findings by the Board of Soil and Water Conservation or the Chesapeake Bay Local Assistance Board
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